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MAYER, Chief Judge.

The United States appeals the judgment of the Court of International
Trade granting United States Shoe Corporation’s motion for payment
of interest on its refund of the Harbor Maintenance Tax. United States
Shoe Corp. v. United States, 20 I.T.R.D. (BNA) 1703 (Ct. Int’l Trade
1998). Because the payment of interest is not mandated by statute or the
Constitution, we reverse.

BACKGROUND

The Harbor Maintenance Tax was enacted by Congress as part of the
Water Resources Development Act of 1986. 26 U.S.C. §§ 4461-4462
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(2000). It levied a 0.125 percent ad valorem tax on commercial cargo for
any port use. Id. § 4461(b). In 1995, the Court of International Trade
decided that the tax imposed on exports was unconstitutional because it
violated the Export Clause’s mandate that “[n]o Tax or Duty shall be
laid on Articles exported from any State,” U.S. Const. art. I, § 9, cl. 5. See
United States Shoe Corp. v. United States, 907 F. Supp. 408 (Ct. Int’l
Trade 1995). The court then decided that in addition to a refund of the
tax payment, interest was due pursuant to 28 U.S.C. § 2411. United
States Shoe Corp. v. United States, 20 C.1.T. 206 (Ct. Int’l Trade 1996).
The award of interest was stayed until appellate proceedings on the
constitutionality of the tax were complete.

On appeal, this court agreed that the tax was unconstitutional,
United States Shoe Corp. v. United States, 114 F.3d 1564 (Fed. Cir. 1997),
and the Supreme Court affirmed, stating that the tax “is not a fair
approximation of services, facilities, or benefits furnished to exporters,
and therefore does not qualify as a permissible user fee,” United States
v. United States Shoe Corp., 523 U.S. 360, 363 (1998). The stay on the
payment of interest dissolved, and pursuant to its 1996 judgment, the
Court of International Trade awarded U.S. Shoe interest. The United
States asks that we reverse the judgment. We have jurisdiction pursuant
to 28 U.S.C. § 1295(a)(5).

DiscussioN

We review statutory interpretation by the Court of International
Trade without deference. Saarstahl AG v. United States, 78 F.3d 1539,
1542 (Fed. Cir. 1996). Constitutional interpretation is also a question of
law, which we review de novo. Florida Sugar Mkitg. & Terminal Ass’n,
Inc. v. United States, 220 F.3d 1331, 1333 (Fed. Cir. 2000). A court may
fashion equitable remedies, but it may not abuse its discretion in doing
s0. Massie v. United States, 226 F.3d 1318, 1321 (Fed. Cir. 2000). An equi-
table remedy here must not be (1) clearly unreasonable, arbitrary or
fanciful or (2) based on an erroneous conclusion of law. Institut Pasteur
& Genetic Sys. Corp. v. Cambridge Biotech Corp., 186 F.3d 1356, 1369
(Fed. Cir. 1999).

Interest may only be recovered in a suit against the government if
there has been a clear and express waiver of sovereign immunity by con-
tract or statute, or if interest is part of compensation required by the
Constitution. Library of Congress v. Shaw, 478 U.S. 310, 311 (1986);
Boston Sand & Gravel Co. v. United States, 278 U.S. 41, 47 (1928). U.S.
Shoe argues that interest is due on its payment of the Harbor Mainte-
nance Tax under (1) statutory provisions providing for the payment of
interest, (2) the Takings and Export Clauses of the Constitution, and
(3) the discretionary power of a court to fashion equitable remedies.

L

The government argues that the Court of International Trade erred
in awarding U.S. Shoe interest because the United States has not ex-
pressly consented to such an award, relying on International Business
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Machines Corp. v. United States, 201 F.3d 1367, 1374 (Fed. Cir. 2000). We
agree. IBM looked to the statutes which waived immunity to pay inter-
est and concluded that neither a tax related statute, 28 U.S.C. § 2411,
nor customs related statutes, 28 U.S.C. § 2644 and 19 U.S.C. § 1505, per-
mitted the award. Id.

First, 28 U.S.C. § 2411 provides: “In any judgment of any court ren-
dered * * * for any overpayment in respect of any internal-revenue tax,
interest shall be allowed * * * from the date of the payment * * *.” IBM
held that the Harbor Maintenance Tax statute, 26 U.S.C. § 4462, ex-
pressly prohibited the application of section 2411 because it is a tax law,
and not a customs law. 201 F.3d at 1372. Section 4462(f)(1) states that
“all administrative and enforcement provisions of customs laws and
regulations shall apply * * * as if such tax were a customs duty.”
“[Aldministration and enforcement” encompass the “assessment and
collection of tax payments and issuance of refunds and interest on those
refunds.” 201 F.3d at 1372. Because section 2411 does not apply to re-
funds of the tax, id. at 1373, the Court of International Trade improper-
ly awarded U.S. Shoe interest under it.

Second, 28 U.S.C. § 2644 provides for post-summons interest for
claims that invoke the Court of International Trade’s jurisdiction under
28 U.S.C. § 1581(a). For review under this subsection, a party must have
filed a protest under section 515 of the Tariff Act of 1930. 28 U.S.C.
§ 1581(a) (2000). In IBM, section 1581(a) jurisdiction was not invoked
because IBM did not file a customs protest; therefore section 2644 inter-
est could not be awarded. 201 F.3d at 1374. Instead, jurisdiction in IBM
arose under section 1581(i), the residual jurisdiction provision. Id. Like-
wise in this case, the Supreme Court held that jurisdiction was proper
under section 1581(i), U.S. Shoe, 523 U.S. at 365, thereby prohibiting an
award of section 2644 interest.

Third, 19 U.S.C. § 1505 provides for prejudgment interest, and states
in relevant part that “[ilnterest on excess moneys deposited shall accrue
** * from the date the importer * * * deposits estimated duties, fees, and
interest * * * to the date of liquidation or reliquidation of the applicable
entry or reconciliation [of the imports].” 19 U.S.C. § 1505(c) (emphases
added). IBM held that section 1505(c) does not apply to exports because
it speaks only to imports and declined to rewrite the “Congressional en-
actment to make it fit a case for which it was clearly not intended.” 201
F3d at 1374.

U.S. Shoe and amicus argue that IBM’s interpretation is too restric-
tive, and that section 1505(c) should apply to exports as well as imports.
They rely by analogy on the Supreme Court’s holding that review of the
Harbor Maintenance Tax on exports could be heard under the Court of
International Trade’s jurisdictional statute, section 1581(i), referring
only to imports: “True, § 1581(i) does not use the word ‘exports.” But
that is hardly surprising in view of the Export Clause, which confines
customs duties to imports.” U.S. Shoe, 523 U.S. at 366. U.S. Shoe urges
that “exports” be read into section 1505(c) also. The Court, however,
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was reviewing the entire statute, and the tax on imports provided a suf-
ficient basis for jurisdiction because the “HMT statute, although ap-
plied to exports here, does apply equally to imports.” Id. We believe the
Court’s reasoning is sound for the purpose of establishing jurisdiction,
but an insufficient basis upon which sovereign immunity may be waived
in light of the “Supreme Court’s mandate that Congress must expressly
consent to an award of interest.” IBM, 201 F.3d at 1374.

IL.

The government also argues that the Constitution does not mandate
the payment of prejudgment interest. We agree. The Harbor Mainte-
nance Tax was not a taking, but a violation of the Export Clause, for
which no prejudgment interest is due. If not granted by statute, the Su-
preme Court has held only the Fifth Amendment of the Constitution to
mandate the payment of interest. Shaw, 478 U.S. at 317 n.5; Smyth v.
United States, 302 U.S. 329, 353-54 (1937); Boston Sand & Gravel, 278
U.S. at 47. The Fifth Amendment states that private property shall not
be “taken for public use, without just compensation.” U.S. Const.
amend. V. The principle that the “just compensation” language includes
the payment of interest from the time of the taking is long standing. Sea-
board Air Line Ry. Co. v. United States, 261 U.S. 299, 306 (1923) (“The
requirement that ‘just compensation’ shall be paid is comprehensive
** * and no specific command to include interest is necessary when in-
terest or its equivalent is a part of such compensation.”).

U.S. Shoe argues that the Harbor Maintenance Tax was a taking in
violation of the Fifth Amendment because it was an unlawful confisca-
tion of its property. We do not agree. The government’s act of taxation
here was not a per se taking of private property. United States v. Sperry
Corp., 493 U.S. 52, 62 n.9 (1989) (considering and rejecting the view that
money is private property that can be physically occupied by the govern-
ment: “Unlike real or personal property, money is fungible.”). Nor is the
tax a regulatory taking: “[R]egulatory actions requiring the payment of
money are not takings.” Commonuwealth Edison Co. v. United States,
271 F3d 1327, 1339 (Fed. Cir. 2001) (en banc) (relying on the reasoning
of five justices in Eastern Enterprises v. Apfel, 524 U.S. 498 (1998)); Atlas
Corp. v. United States, 895 F.2d 745, 756 (Fed. Cir. 1990) (“Requiring
money to be spent is not a taking of property.”).

A “reasonable user fee is not a taking if it is imposed for the reim-
bursement of the cost of government services.” Sperry, 493 U.S. at 63.
The Harbor Maintenance Tax was imposed to “defray the cost of harbor
development and maintenance.” U.S. Shoe, 523 U.S. at 370. In Pace v.
Burgess, 92 U.S. 372, 375 (1875), a stamp fee placed on packages of to-
bacco for export was upheld because it “bore no proportion whatever to
the quantity or value of the package on which it was affixed” and was not
excessive. Here, the fee was declared unconstitutional because it was
proportional to the value of the exported goods and not the actual use of
the harbors. U.S. Shoe, 523 U.S. at 369 (“[T]he connection between a
service the Government renders and the compensation it receives for
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that service must be closer than is present here * * * the extent and
manner of port use depend on factors such as the size and tonnage of a
vessel, the length of time it spends in port, and the services it requires.”).
But it was not excessive. Under Sperry, a user fee of 1.5 percent “does not
qualify as a ‘taking’ by any standard of excessiveness.” 493 U.S. at 62.
Similarly, purely by its amount, 0.125 percent, 26 U.S.C. § 4461(b)
(2000), the Harbor Maintenance Tax must be considered reasonable.
Because “the Takings Clause is less restrictive than the Export Clause,”
U.S. Shoe, 523 U.S. at 369, and the tax would be sustained if it “fairly
match[ed] the exporters’ use of port services and facilities,” id. at 370,
we conclude that the tax did not rise to the level of a taking.

U.S. Shoe also contends that the government’s retention of the inter-
est income earned on the tax revenue is a continuing taking. But U.S.
Shoe has not established a private property right in the interest gener-
ated by the payment of the tax. See Eastern Enterprises, 524 U.S. at 543
(Kennedy, J., concurring). The Harbor Maintenance Tax did not “ap-
propriate, transfer, or encumber an estate in land * * *, a valuable inter-
est in an intangible * * * or even a bank account or [its associated]
accrued interest.” Id. at 540. For the accrued interest to rise to the level
of private property, the principal must be held in an identified private
account. See Phillips v. Washington Legal Found., 524 U.S. 156, 164
(1998) (stating that client fees held in trust accounts constituted “pri-
vate property”). And then any interest accrued belongs to the owner of
the principal. Id. at 172 (holding that the “interest income generated by
funds held in IOLTA accounts [client accounts] is the ‘private property’
of the owner of the principal”). The tax revenue here was not held by the
government as property of U.S. Shoe. It became the property of the
Treasury upon payment, and was appropriated to the Harbor Mainte-
nance Trust Fund along with user fees on imports, passenger cruise
ships, and domestic shipments, and other statutory fees. 26 U.S.C.
§ 9505(b) (2000). Accordingly, the interest earned on the tax payments
is also the property of the government. And its use for harbor mainte-
nance expenditures, id. § 9505(c), cannot be a taking.

U.S. Shoe also argues that the Harbor Maintenance Tax was so arbi-
trary that it was an egregious violation of due process, and therefore a
taking. See Brushaber v. Union Pac. R.R. Co., 240 U.S. 1, 24-25 (1916)
(“[Allthough there was a seeming exercise of the taxing power, the act
complained of was so arbitrary as to constrain to the conclusion that it
was not the exertion of taxation but a confiscation of property, that is, a
taking * * *.”). We do not agree. The tax was not arbitrary because it
served the rational purpose of maintaining the ports. See U.S. Shoe, 114
F.3d at 1579 (Mayer, C.dJ., dissenting) (“Congress mandated that fees col-
lected from the HMT be used only for commercial navigation pro-
jects.”); see also Moore v. City of E. Cleveland, Ohio, 431 U.S. 494, 547
(1977) (White, J., dissenting on other grounds) (statutes restrictive of
liberty must have “an ascertainable purpose and represent a rational
means to achieve that purpose * * *.”). The Court struck down the tax
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because it was improperly calculated, not because its purpose was unas-
certainable or nefarious. U.S. Shoe, 523 U.S. at 363, 370 (The tax was not
“a fair approximation of services, facilities, or benefits furnished to the
exporters,” but “[t]his does not mean that exporters are exempt from
any and all user fees designed to defray the cost of harbor development
and maintenance.”). Moreover, the tax cannot be a taking because the
Supreme Court determined that the tax violated the Export Clause, not
the Takings Clause. Id. at 368 (“Those decisions [discussing user fees]
[including Sperry, a takings case] involved constitutional provisions
other than the Export Clause, however, and thus do not govern here.”).

In the alternative, U.S. Shoe argues that the Export Clause mandates
the payment of interest. It cites Cyprus Amax Coal Co. v. United States,
205 F.3d 1369, 1373 (Fed. Cir. 2000), that a claim against the govern-
ment for a violation of the Export Clause is money mandating, and re-
quires “a return of money unlawfully exacted.” Cyprus Amax, however,
was premised on the award of money damages to U.S. Shoe “equaling
the amount exacted under the HMT” only, id. at 1374; U.S. Shoe, 114
F.3d at 1577, and does not discuss, nor stand for the proposition that in-
terest must be awarded.

U.S. Shoe also relies on Hatter v. United States, 38 Fed. Cl. 166 (1997),
to assert that violations of constitutional clauses other than the Takings
Clause require the payment of interest. In Hatter, the Court of Federal
Claims decided that judges were due interest on money owed because of
an Article III Compensation Clause violation. Id. at 183. See also Hatter
v. United States, 64 F.3d 647, 653 (Fed. Cir. 1995), aff’d in part, rev’d in
part, Hatter v. United States, 532 U.S. 557 (2001) (affirming that dis-
criminatory taxes imposed on sitting judges violated the Compensation
Clause). The interest issue, however, was not appealed by the govern-
ment, and the final judgment of the Court of Federal Claims is not bind-
ing upon us. Aleman Food Seruvs., Inc. v. United States, 994 F.2d 819, 822
(Fed. Cir. 1993). Even if interest is mandated under the Compensation
Clause, the reasoning upon which this conclusion is based does not ex-
tend to the Export Clause.

Under the Compensation Clause, ‘Judges * * * shall, at stated Times,
receive for their Services, a Compensation, which shall not be dimin-
ished during their Continuance in Office.” U.S. Const. art. III, § 1. The
construction of the Export Clause differs from the Compensation
Clause. The Export Clause is prohibitive, “No Tax or Duty shall be laid
on Articles exported from any State,” U.S. Const. art. I, § 9, cl. 5, while
the Compensation Clause requires that judges shall receive “Compensa-
tion.” Such “Compensation” must be paid at “stated Times,” indicating
that if it is not paid when due, interest should be paid to compensate for
the delay. Hatter, 38 Fed. Cl. at 183. And the rationale, that the govern-
ment should pay interest if it unlawfully withholds judges’ pay to main-
tain the separation of powers, does not apply to the Export Clause. Id.

Like the Export Clause, the Takings Clause is also prohibitive, “nor
shall private property be taken for public use,” but it is coupled with the
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restorative clause, “without just compensation.” U.S. Const. amend. V.
The Export Clause’s prohibition lacks similar remedial language. U.S.
Shoe asserts, nevertheless, that the Supreme Court’s reasoning in Mo-
nongahela Navigation Co. v. United States, 148 U.S. 312, 326 (1893),
reading “compensation” to require the “full and perfect equivalent for
the property taken,” and its subsequent interpretation that such com-
pensation requires the payment of interest, Seaboard Air Line, 261 U.S.
at 305-06, applies to the Export Clause. And because a violation of the
Export Clause requires a return of the money excised, its perfect equiva-
lent entails both principal and interest. We are unwilling to import the
Court’s interpretation of “Compensation” into the Export Clause where
the word “compensation” does not appear. Instead, we prefer to “follow
the express textual command of the Export Clause.” United States v.
Int’l Bus. Machs., 517 U.S 843, 862 (1996); see also id. at 857 (“We have
good reason to hesitate before adopting the analysis of our recent Im-
port-Export Clause cases into our Export Clause jurisprudence. * * *
[M]eaningful textual differences exist and should not be overlooked.”).

IIL

Finally, the government argues that principles of equity are insuffi-
cient to waive the government’s sovereign immunity. We agree. The eq-
uitable doctrine of restitution and unjust enrichment are powerful
remedies of fairness. But true to the “no-interest rule,” under which a
waiver of sovereign immunity for an award of interest must be affirma-
tive and unequivocal, Shaw, 478 U.S. at 311, the foregoing analysis dem-
onstrates that a judge-fashioned remedy here would be an abuse of
discretion. See IBM, 201 F.3d at 1374; Kalan, Inc. v. United States, 944
F.2d 847, 850 (Fed. Cir. 1991) (“Neither we nor the Court of Internation-
al Trade can supply by creative interpretation the necessary clear direc-
tion [to award interest] that Congress omitted.”).

CONCLUSION

Accordingly, the judgment of the Court of International Trade is re-
versed.

REVERSED
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LINN, Circuit Judge.

Ta Chen Stainless Steel Pipe, Ltd. (“Ta Chen”) appeals a judgment of
the United States Court of International Trade affirming a United
States Department of Commerce (“Commerce”) remand determination
applying partial adverse facts available to certain Ta Chen sales of
welded stainless steel pipe (“steel pipe”) and setting the import duty at
the highest available dumping margin. Ta Chen Stainless Steel Pipe,
Inc. v. United States, No. 97-08-01344 (Ct. Int’l Trade Aug. 25, 2000)
(“Ta Chen II”’). Because Commerce’s decision is supported by substan-
tial evidence and is otherwise in accordance with the law, we affirm.

BACKGROUND

Ta Chen is a Taiwanese producer and exporter of steel pipe. Through
August 1994, Ta Chen sold steel pipe through a U.S. distributor, Sun
Stainless, Inc. (“Sun”). From September 1993 to July 1995, Sun was
owned by Frank McClane, a former minority shareholder of Ta Chen,
and managed by Ken Mayes, a former consultant to Ta Chen. Ta Chen
had custody of Sun’s signature stamp as well as unlimited access to
Sun’s accounts receivable, accounts payable, and inventory and pricing
information. Ta Chen also participated in negotiations of Sun’s sales of
steel pipe. Ta Chen, however, had no equity ownership in Sun. On July 3,
1995, McClane sold 80% of Sun’s stock to Picol International (“Picol”), a
foreign corporation, and the remaining 20% to Mr. Masaru Kimura,
thereby fully divesting himself of ownership.

In 1992, certain U.S. producers of steel pipe (“petitioners”) filed an
antidumping petition with Commerce alleging that steel pipe imported
from Taiwan was being sold domestically at a lower price than it was be-
ing sold under similar conditions in Taiwan. On January 18, 1994, Com-
merce initiated an administrative review of certain steel pipe imported
from Taiwan covering a period from 1992 to 1993. Initiation of Anti-
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dumping and Countervailing Duty Administrative Reviews, 59 Fed.
Reg. 2593 (Dep’t Commerce Jan. 18, 1994). On January 13, 1995, Com-
merce initiated a second review covering a period from 1993 to 1994. Ini-
tiation of Antidumping and Countervailing Duty Administrative
Reviews, 60 Fed. Reg. 3192 (Dep’t Commerce Jan. 13, 1995). On Febru-
ary 1, 1996, Commerce initiated a third review covering a period from
December 1, 1994, through November 30, 1995. Initiation of Antidump-
ing and Countervailing Duty Administrative Reviews and Request for
Revocation in Part, 61 Fed. Reg. 3670 (Dep’t Commerce Feb. 1, 1996).
The three reviews were conducted concurrently, and preliminary deter-
minations for all three were published during the first half of 1997. See
Certain Welded Stainless Steel Pipe from Taiwan; Preliminary Results
of Antidumping Duty Administrative Reviews, 62 Fed. Reg. 26,776
(Dep’t Commerce May 15, 1997) (“Combined First and Second Review
Preliminary Results”); Certain Welded Stainless Steel Pipe from Tai-
wan; Preliminary Results of Administrative Review, 62 Fed. Reg. 1435
(Dep’t Commerce Jan. 10, 1997) (“Third Review Preliminary Results”).
The third review is the subject of this appeal.

During the first review, petitioners called Commerce’s attention to Ta
Chen’s potential affiliation with Sun and certain other parties under the
then existing Tariff Act. See Certain Welded Stainless Steel Pipe from
Taiwan, Final Results of Administrative Review, 64 Fed. Reg. 33,243,
33,244 (Dep’t Commerce June 22, 1999) (“First and Second Review Fi-
nal Results”); 19 U.S.C. § 1677(13) (1988). At that time, Ta Chen denied
the allegations of affiliation and provided no information concerning its
relationship with Sun. Ta Chen later argued before Commerce that it
was not affiliated with Sun during the period of review because under
the law at the time, foreign exporters were “affiliated” with their U.S.
customers only if the exporter owned at least 5% of the customer. First
and Second Review Final Results, 64 Fed. Reg. at 33244-45; see also 19
U.S.C. § 1677(13) (1988) (repealed by Pub. L. No. 103-465, Title II
§ 222(1)(2), Dec. 8, 1994, 108 Stat. 4876). Petitioners renewed their al-
legations in a submission filed with Commerce on July 12, 1995, and
presented additional information regarding Ta Chen’s potential affilia-
tion with Sun. First and Second Review Final Results, 64 Fed. Reg. at
33,244-45. Ta Chen again denied the allegations. Id.

Effective January 1, 1995, Congress modified U.S. trade law and
broadened the definition of “affiliated persons.” See Uruguay Round
Agreements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994);
compare 19 U.S.C. § 1677(33) (2000), with 19 U.S.C. § 1677(13) (1988).
Under the new definition, if an exporter has operational control over its
U.S. customer, the exporter is affiliated regardless of ownership. See 19
U.S.C. § 1677(33). The third antidumping review of Ta Chen was initi-
ated under this broadened standard. As part of the third review, Com-
merce issued a general questionnaire to Ta Chen concerning affiliated
importers, giving Ta Chen notice of the broader definition of affiliated
parties. Ta Chen’s response to the questionnaire, however, did not in-
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clude information about Sun. First and Second Review Final Results, 64
Fed. Reg. at 33,244. Commerce then issued a supplemental question-
naire to Ta Chen specifically requesting information regarding its affili-
ation with Sun. In response, Ta Chen provided some of the requested
information—Sun’s 1995 financial statement, for example—but did not
provide any information regarding sales data. Id.; Third Review Prelim-
inary Results, 62 Fed. Reg. at 1436.

In reviewing the information provided, Commerce determined that
Ta Chen was affiliated with Sun during the third review period. Certain
Welded Stainless Steel Pipe from Taiwan; Final Results of Administra-
tive Review, 62 Fed. Reg. 37,543, 37,544 (Dep’t Commerce July 14, 1997)
(“Third Review Final Results”); see also First and Second Review Final
Results, 64 Fed. Reg. at 33,244. Commerce further determined that Ta
Chen had failed to act to the best of its ability to provide information on
Sun’s U.S. sales and consequently would be subject to the highest dump-
ing margin from the facts otherwise available. Third Review Final Re-
sults, 62 Fed. Reg. at 37,544. Ta Chen appealed to the Court of
International Trade. Ta Chen Stainless Steel Pipe, Ltd. v. United States,
23 C.I.T. 804 (Ct. Int’l Trade 1999) (“Ta Chen I”’). The court affirmed the
determination that Ta Chen and Sun were affiliated but reversed and
remanded the determination to apply adverse facts available. Id. at 818,
821. The court found that Commerce violated 19 U.S.C. § 1677m(d) by
not providing adequate notice to Ta Chen that it was required to furnish
Sun’s U.S. sales data. Id. at 821. The court remanded for further review
by Commerce after Ta Chen had been given an adequate opportunity to
provide Sun’s sales data. Id.

During the remand review, Commerce issued another questionnaire
seeking Sun’s sales data. Ta Chen forwarded the questionnaire to Sun,
asked Sun to complete it, and offered “any and all assistance” in answer-
ing it. On November 25, 1999, Sun’s counsel notified Ta Chen that Sun
would not cooperate with the Commerce inquiry because it had been
closed since 1996 and had no operations in the United States, making a
response too burdensome and costly. Sun’s counsel stated, however, that
he would urge Sun to reconsider. After Ta Chen successfully sought two
extensions of time to submit the requested information to Commerce,
Sun’s counsel notified Ta Chen that Sun still would not cooperate with
the request. The following day Ta Chen informed Commerce that fur-
ther attempts to retrieve the Sun data would be “futile.”

Upon remand, Commerce found that “Ta Chen has withheld or failed
to provide the information requested regarding Sun’s U.S. sales despite
repeated notification of the deficiency * * *.” Certain Welded Stainless
Steel Pipe from Taiwan, Final Results of Redetermination Pursuant to
Court Remand, No. 97-08-01344, slip op. 99-117 at 3 (Dep’t Commerce
Feb. 25, 2000) (“Remand Results”). Commerce further found that Ta
Chen “failed to act to the best of its ability in responding to the Depart-
ment’s request for information regarding Sun’s U.S. sales.” Id., slip op.
at 3-4. Without the requested sales data and pursuant to 19
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U.S.C. § 1677e(b), Commerce applied facts otherwise available and used
an adverse inference to apply the highest available dumping margin. Id.,
slip op. at 4. Commerce calculated that margin at 30.95%. Id., slip op. at
13.

On appeal, the Court of International Trade affirmed the Commerce
remand determination. The court found substantial evidence that Ta
Chen had not complied to the best of its ability with Commerce’s request
for information on Sun’s sales. Ta Chen II, slip op. at 13. The court noted
that while Ta Chen may have had reason to argue it was not affiliated
with Sun under the changing definitions of “affiliated party,” it was nev-
ertheless on notice as early as July 1994 that its relationship with Sun
was at issue and that Sun’s sales might be later construed as constructed
export price sales. Id., slip op. at 9-10. The court, therefore, found that
Ta Chen “could have, and should have, preserved its information on
Sun’s sales in order to provide full information for the Department.” Id.,
slip op. at 10.

The court also affirmed Commerce’s application of a 30.95% dumping
margin, noting that the adverse facts available involved a price and
quantity neither unusually high nor unusually low and drawn from
sales of a normal product. Id., slip op. at 19. The court then concluded
that the rate chosen by Commerce was not aberrant, as Ta Chen con-
tended, but rather was indicative of Ta Chen’s sales. Id., slip op. at 22.
The court added that “the methodology chosen by Commerce was the
only way to apply an adverse inference in this case, while still using [Ta
Chen’s] own information.” Id., slip op. at 22.

On appeal to this court, Ta Chen challenges both (1) the decision by
Commerce to impose partial adverse facts available on Ta Chen and
(2) the selection of 30.95% as the dumping margin. The government ar-
gues that the court properly sustained Commerce’s application of par-
tial adverse facts available based on Ta Chen’s failure to cooperate to the
best of its ability. The government further argues that the 30.95%
dumping margin is both supported by substantial evidence and other-
wise in accordance with the law. This court has jurisdiction under 28
U.S.C. § 1295(a)(5).

DiscussioN
A. STANDARD OF REVIEW

We review a decision of the Court of International Trade evaluating
an antidumping determination by Commerce by reapplying the statuto-
ry standard of review that the Court of International Trade applied in
reviewing the administrative record. Mitsubishi Heavy Indus., Ltd. v.
United States, 275 F.3d 1056, 1060 (Fed. Cir. 2001). Commerce’s special
expertise in administering the anti-dumping law entitles its decisions to
deference from the courts. See, e.g., Micron Tech., Inc. v. United States,
117 F.3d 1386, 1394 (Fed. Cir. 1997); Torrington Co. v. United States, 68
F.3d 1347, 1351 (Fed. Cir. 1995); see also Chevron USA, Inc. v. Nat’l Res.
Def. Council, Inc., 467 U.S. 837, 843-44 (1984). We will uphold Com-
merce’s determination unless it is “unsupported by substantial evi-
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dence on the record, or otherwise not in accordance with law.” 19 U.S.C.
§ 1516a(b)(1)(B)({) (2000); Micron Tech., 117 E.3d at 1393. “Substantial
evidence” has been defined as “more than a mere scintilla,” as “such
relevant evidence as a reasonable mind might accept as adequate to sup-
port a conclusion.” Consol. Edison Co. v. NLRB, 305 U.S. 197, 229
(1938). To determine if substantial evidence exists, we review the record
as a whole, including evidence that supports as well as evidence that
“fairly detracts from the substantiality of the evidence.” Atl. Sugar, Lid.
v. United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984).

Ta Chen’s contention that the imposition of adverse facts available
was an “abuse of discretion” is a misstatement of the proper standard of
review. While certain appeals from antidumping duty proceedings fol-
low the “arbitrary, capricious, abuse of discretion” standard, this appeal
reviews a final determination by Commerce under 19 U.S.C. § 1675 oth-
er than a determination reviewable under 19 U.S.C. § 1516a(a)(1). See
19 US.C. § 1516a(a)(2)(B)(ii) (2000). Therefore, we review the decision
under the substantial evidence standard of section 1516a(b)(1)(B)(i) as
opposed to the “arbitrary, capricious, abuse of discretion” standard of
section 1516a(b)(1)(A).

B. IMPOSITION OF PARTIAL ADVERSE FACTS AVAILABLE

Ta Chen argues three distinct errors in Commerce’s imposition of
partial adverse facts available. First, it argues that the record does not
support the factual finding that it was affiliated with Sun. Second, it
contends that the Court of International Trade impermissibly affirmed
Commerce’s decision on grounds not invoked by Commerce. Finally, it
argues that Commerce violated 19 U.S.C. § 1677m by not notifying Ta
Chen of deficiencies in its information gathering efforts before imposing
partial adverse facts available. The government responds by arguing
that the Court of International Trade properly affirmed Commerce’s de-
cision because Commerce’s decision to impose partial adverse facts
available is supported by substantial evidence of record. The govern-
ment also contends that the Court of International Trade did not affirm
Commerce’s decision on alternative grounds, but decided the case on
the same grounds invoked by the agency. Finally, the government ar-
gues that Commerce complied with 19 U.S.C. § 1677m because Com-
merce was not required to notify Ta Chen that its complete failure to
respond was deemed non-responsive.

1. TA CHEN’S AFFILIATION WITH SUN

Ta Chen argues that Commerce erroneously imposed partial adverse
facts available upon Ta Chen based on “unsupported speculation” that
Ta Chen was affiliated with Sun’s successor, Picol. We disagree with that
characterization of Commerce’s decision. Substantial evidence sup-
ports the factual determination that Ta Chen and Sun were affiliated
during the relevant period of review. “Affiliated persons” includes any
group in which one person controls another. See 19 U.S.C. § 1677(33)(G)
(2000). “[A] person shall be considered to control another person if the
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person is legally or operationally in a position to exercise restraint or di-
rection over the other person.” Id. Commerce’s factual determination is
supported by evidence that: (1) Sun was owned by a former minority
shareholder of Ta Chen and managed by a former Ta Chen consultant,
and (2) Ta Chen had custody of Sun’s signature stamp and full access to
Sun’s accounting and pricing information.

Contrary to Ta Chen’s arguments, Commerce did not impose partial
adverse facts available upon Ta Chen because Ta Chen was related to
Picol in 1999. Rather, Commerce did so because Ta Chen was affiliated
with Sun during the period of review and then subsequently failed to act
to the best of its ability to provide information on Sun’s U.S. sales. Ta
Chen bore the burden of creating an accurate record. See Zenith Elecs.
Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993) (“The burden
of production [belongs] to the party in possession of the necessary infor-
mation.”). Ta Chen was on notice as early as 1994 that its relationship
with Sun was raised before Commerce by the petitioners in the first re-
view period. While it is true that a respondent to a Commerce inquiry
only has an obligation to produce data requested by Commerce, see 19
U.S.C. § 1677e(b), it is reasonable in this case for Commerce to expect Ta
Chen to preserve its records in the event that Commerce itself would re-
quest them, which it actually did in October 1996. When Sun was sold
without preserving the records of Sun’s sales, Ta Chen bore the risk that
Commerce would request the sales data previously alleged to be evi-
dence of dumping activity. Thus, we will not disturb Commerce’s deci-
sion to apply partial adverse facts available on Ta Chen because of its
former affiliation with Sun and its subsequent inability to procure Sun’s
sales data.

2. THE BasIS FOR THE COURT OF INTERNATIONAL TRADE’S DECISION

Ta Chen argues that the Court of International Trade impermissibly
affirmed Commerce’s decision on grounds not articulated by Com-
merce. We disagree. Ta Chen notes that a “fundamental rule of adminis-
trative law [is] that a reviewing court, in dealing with a determination or
judgment which an administrative agency alone is authorized to make,
must judge the propriety of such action solely by the grounds invoked by
the agency.” SEC v. Chenery Corp., 332 U.S. 194, 196 (1947); but see;
Fleshman v. West, 138 F.3d 1429, 1433 (Fed. Cir. 1998) (noting that a
court may affirm on a new ground if the new ground is not a determina-
tion which the agency alone is authorized to make); Killip v. Office of
Pers. Mgmt., 991 E2d 1564, 1568-69 (Fed. Cir. 1993) (noting that a court
may affirm on a different interpretation of a statute or regulation “when
upholding the Board’s decision does not depend upon making a deter-
mination of fact not previously made by the Board”). Here, however, the
Court of International Trade did not affirm Commerce’s decision on al-
ternative grounds. In its Remand Results, Commerce explained its deci-
sion to use an adverse inference against Ta Chen as follows:

[1]t has already been established that Ta Chen had operational con-
trol over Sun and had access to its sales and pricing data. Ta Chen
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knew that Sun’s U.S. sales were an issue both in the administrative
review and in this litigation and that there was a possibility that Ta
Chen would be requested to provide those records once again. * * *
Accordingly, Ta Chen should have taken steps to obtain and pre-
serve the relevant records. It cannot now rely on the fact that Sun is
no longer in business to justify its failure to produce the necessary
documentation.

Remand Results, slip op. at 4. The Court of International Trade opinion
reflects that it approved the grounds invoked by Commerce:

Ta Chen does not and cannot contest the fact it had operational con-
trol of Sun. The [Court of International Trade previously] found
Commerce’s affiliation finding supported by substantial evidence
due to the numerous connections between Ta Chen and Sun. It is
reasonable for the Department to conclude that this operational
control gave Ta Chen access to Sun’s records. This conclusion is fur-
ther supported by the fact that Ta Chen was able to provide other
confidential records from Sun, such as Sun’s federal income tax re-
cords. It is also reasonable for Commerce to expect Ta Chen to
maintain any relevant records pending the final outcome of the ad-
ministrative review. In order to comply to the best of its ability, Ta
Chen should have preserved Sun’s information in the event that its
sales were classified as [constructed export price sales].

Ta Chen 11, slip op. at 8-9 (internal citations omitted).

Ta Chen compares one sentence in Ta Chen II to one sentence in the
Remand Results for the proposition that the Court of International
Trade affirmed the Commerce decision on alternative grounds. In the
Remand Results, Commerce noted that “Ta Chen had notice that its
relationship with Sun in particular, raised a question with the Depart-
ment as to affiliation at least as early as October 1996.” Remand Re-
sults, slip op. at 9. The Court of International Trade opinion states that
“[als early as July 1994, Ta Chen knew its relationship with Sun was at
issue because the petitioners had called it to the Department’s attention
in the first administrative review.” Ta Chen II, slip op. at 9. While the
different opinions cite different dates regarding when Ta Chen knew
that its relationship with Sun was an issue before Commerce, the Court
of International Trade’s reasoning is not inconsistent with the grounds
invoked by Commerce. Commerce found that Ta Chen was on notice “at
least as early as October 1996,” while the Court of International Trade
pinned the date as July 1994. Those time periods are not mutually exclu-
sive. Moreover, reliance on Ta Chen’s notification in October 1996—the
same year that Picol closed—would be sufficient to uphold Commerce’s
decision. Because both Commerce and the Court of International Trade
considered the notice of affiliation as just one factor in their conclusion
that Ta Chen failed to act to the best of its ability to provide information
on Sun’s U.S. sales, we conclude that the Court of International Trade
did not deviate from its duty to review only the decision made by Com-
merce.
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3. COMMERCE’S CoMPLIANCE WITH 19 U.S.C. § 1677m

Ta Chen argues that Commerce violated 19 U.S.C. § 1677m by failing
“to notify Ta Chen of any deficiencies in Ta Chen’s efforts to induce Pi-
col’s cooperation” before imposing partial adverse facts available. We
disagree with Ta Chen’s interpretation of the statute. The pertinent
subsection, entitled “Deficient submissions,” provides in part:

If the administering authority or the Commission determines that
a response to a request for information under this subtitle does not
comply with the request, the administering authority or the Com-
mission (as the case may be) shall promptly inform the person sub-
mitting the response of the nature of the deficiency and shall, to the
extent practicable, provide that person with an opportunity to rem-
edy or explain the deficiency in light of the time limits established
for the completion of investigations or reviews under this subtitle.

19 US.C. § 1677m(d) (2000). The Court of International Trade in Ta
Chen I remanded Commerce’s first attempt to impose adverse facts
available upon Ta Chen because Commerce failed to comply with the
statute by not providing adequate notice to Ta Chen that it was required
to furnish Sun’s sales data. Ta Chen I, 23 C.I.T. at 821. Upon remand,
Commerce issued a questionnaire to Ta Chen specifically seeking Sun’s
sales data. Following issuance of the specific questionnaire and the Re-
mand Results, the Court of International Trade in Ta Chen II found no
violation of the statute. Ta Chen II, slip op. at 12-13.

We find no error in the Court of International Trade’s application of
the statute to the facts in this case. After being given a specific chance to
get Sun’s sales data, Ta Chen completely failed to provide Commerce the
data. Commerce granted Ta Chen two extensions of time to try to get the
information, but Ta Chen’s counsel eventually informed Commerce
that further efforts would be “futile.” Under such circumstances where,
following an opportunity to gather more information, a party informs
Commerce that it will not provide the information requested, Com-
merce is not required to give another formal notice that the complete
failure to respond does not comply with the request. Ta Chen knew that
“the nature of the deficiency” was its complete failure to respond. The
statute only applies when a “response to a request” is deemed to not
comply. A failure to respond is not the same as a “response” as required
by the statute. Therefore, Commerce was under no statutory duty to for-
mally tell Ta Chen that its failure to respond was deficient.

C. SELECTION OF THE 30.95% DUMPING MARGIN

Ta Chen argues that the 30.95% dumping margin was unsupported by
substantial evidence and otherwise not in accordance with the law for
several distinct reasons. Specifically, Ta Chen contends that (1) the mar-
gin selected was aberrant and not representative, and (2) Commerce im-
permissibly selected the high margin solely for deterrence. The
government argues that Commerce properly derived the 30.95% dump-
ing margin from Ta Chen sales during the period of review and corrobo-
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rated the rate by comparing the relevant sale to Ta Chen’s other sales in
terms of price, quantity and product.

1. THE FACTUAL BASIS FOR THE SELECTED DUMPING MARGIN

As this court recognized in Flli De Cecco di Filippo Fara S. Martino
S.p.A. v. United States, 216 F.3d 1027, 1032 (Fed. Cir. 2000) (“De Cecco”),
the anti-dumping statute leaves much to agency discretion in making
anti-dumping determinations. See also Smith-Corona Group v. United
States, 713 F.2d 1568, 1571 (Fed. Cir. 1983) (“The Secretary has broad
discretion in executing the [anti-dumping] law.”). In the case of uncoop-
erative respondents, the discretion granted by the statute appears to be
particularly great, allowing Commerce to select among an enumeration
of secondary sources as a basis for its adverse factual inferences. See 19
U.S.C. § 1677e(b) (2000). In cases in which the respondent fails to pro-
vide Commerce with the most recent pricing data, it is within Com-
merce’s discretion to presume that the highest prior margin reflects the
current margins. See Rhone Poulenc, Inc. v. United States, 899 F.2d
1185, 1190 (Fed. Cir. 1990).

It is undisputed that Ta Chen made a sale with a 30.95% dumping
margin. Ta Chen argues that the selected sale represented only 0.04% of
Ta Chen’s sales during the period of review and was thus aberrant. Ta
Chen cites De Cecco for the proposition that Commerce may not select
an aberrant dumping margin when applying adverse facts available
upon a respondent. De Cecco is distinguishable from this case. In De Cec-
co, the Court of International Trade rejected Commerce’s application of
a 46.67% dumping margin because that margin was “thoroughly dis-
credited” and uncorroborated by Commerce’s own investigation. De
Cecco, 216 F.3d at 1032. Here, the 30.95% dumping margin is corrobo-
rated by actual sales data, and Ta Chen admits that it is reflective of
some, albeit a small portion, of Ta Chen’s actual sales. So long as the
data is corroborated, Commerce acts within its discretion when choos-
ing which sources and facts it will rely on to support an adverse infer-
ence. Id.

2. THE MOTIVATION BEHIND THE SELECTION OF THE DUMPING MARGIN

Ta Chen also argues that Commerce selected the 30.95% dumping
margin solely for deterrence, contrary to this court’s holdingin D & L
Supply Co. v. United States, 113 F.3d 1220 (Fed. Cir. 1997). In D & L Sup-
ply, a Chinese exporter of iron castings was subject to several adminis-
trative reviews of Commerce dumping orders. The exporter cooperated
with Commerce from 1987 through 1990 by answering Commerce’s an-
tidumping questionnaires. For the 1989-90 review, Commerce calcu-
lated a 92.74% dumping margin. While Commerce was still conducting
the administrative review for 1989-90, it initiated an administrative re-
view for 1990-91. That year, the exporter did not cooperate with Com-
merce’s investigation. Without the actual sales data for 1990-91,
Commerce selected a dumping margin using the best information avail-
able (“BIA”) rate, which was the precursor to the current “adverse infer-
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ence” from “facts otherwise available” rule. Commerce used the
1989-90 rate of 92.74%, as it was the highest antidumping duty rate
from any prior administrative review. Id. at 1221-22.

Upon a challenge in the Court of International Trade, the court found
that the rate for the 1989-90 review was erroneous and remanded the
cases for both years. Commerce then recalculated the rate for 1989-90,
but nevertheless used the 92.74% rate for the 1990-91 period under the
BIA rule. Commerce argued to this court that it could use a subsequent-
ly invalidated dumping margin as the basis for calculating the BIA rate
because the BIA rate is supposed to be sufficiently high to induce re-
spondents to cooperate with Commerce’s dumping investigations. This
court reversed, holding that “[ilnformation that has conclusively been
determined to be inaccurate does not qualify as the ‘best information’
under any test * * *.” Id. at 1223. This court further held that Com-
merce could not select a rate based solely on Commerce’s interest in in-
ducing foreign exporters to cooperate with Commerce’s investigations.
Rather, the rate must have some relationship to commercial practices in
the particular industry. Id. at 1223-24.

This case is distinguishable from D & L Supply. Here, unlike the ex-
porter in D & L Supply, the dumping margin selected by Commerce was
corroborated by Ta Chen’s sales data. While Commerce may have cho-
sen the 30.95% rate with an eye toward deterrence, Commerce acts
within its discretion so long as the rate chosen has a relationship to the
actual sales information available. Since D & L Supply, this court recog-
nized that Commerce may consider deterrence when selecting an ad-
verse inference dumping margin.

It is clear from Congress’s imposition of the corroboration require-
ment in 19 U.S.C. § 1677e(c) that it intended for an adverse facts
available rate to be a reasonably accurate estimate of the respon-
dent’s actual rate, albeit with some built-in increase intended as a
deterrent to non-compliance. Congress could not have intended for
Commerce’s discretion to include the ability to select unreasonably
high rates with no relationship to the respondent’s actual dumping
margin. Obviously a higher adverse margin creates a stronger de-
terrent, but Congress tempered deterrent value with the corrobo-
ration requirement. It could only have done so to prevent the
petition rate (or other adverse inference rate), when unreasonable,
from prevailing and to block any temptation by Commerce to over-
reach reality in seeking to maximize deterrence.
De Cecco, 216 F.3d at 1032. Because Commerce selected a dumping mar-
gin within the range of Ta Chen’s actual sales data, we cannot conclude
that Commerce “overreached reality.” Thus, we will not disturb Com-
merce’s selection of the 30.95% dumping margin.

CONCLUSION
Commerce’s decision is supported by substantial evidence and is
otherwise in accordance with the law. Commerce properly decided to ap-
ply partial adverse facts available upon Ta Chen for its failure to pre-
serve Sun’s sales data. Furthermore, Commerce acted within its
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discretion when it selected the highest available dumping margin re-
flected in the actual sales data before it. Therefore, we affirm the deci-
sion of the Court of International Trade.

AFFIRMED

GAJARSA, Circuit Judge, dissenting.

I respectfully dissent. The decision of the United States Department
of Commerce (“Commerce”) is not in accordance with law. I would
therefore reverse the decision of the Court of International Trade
(“CIT”), which affirmed Commerce’s decision. In affirming the CIT’s
judgment, the panel majority holds that Commerce was authorized to
impose adverse facts against Ta Chen because Ta Chen failed to furnish
Commerce with the United States sales data of another company, one of
its former distributors, Sun Stainless, Inc. (“Sun”). When Commerce
specifically requested that Ta Chen provide Sun’s sales data, on Novem-
ber 9, 1999, Sun had been sold to a foreign corporation, and had ceased
conducting business in the United States. See Ta Chen Stainless Steel
Pipe, Inc. v. United States, No. 97-08-01344, slip op. 00-107, 2000 WL
1225799, at *1 (Ct. Int’l Trade Aug. 25, 2000) (“Ta Chen II”). According
to the majority, Ta Chen “bore the risk” of this outcome because Ta
Chen failed to obtain and preserve Sun’s resale data before Commerce
ever requested it. Ante at 10. The majority reaches this determination
despite the fact that the pertinent statutes authorize Commerce to im-
pose an adverse inference only after an importer fails to comply to the
best of its ability with a request for information, 19 U.S.C. § 1677e(b)
(2000), and only after Commerce has provided the importer “with an op-
portunity to remedy or explain the deficiency,” 19 U.S.C. § 1677m(d)
(2000). The majority concludes that Commerce may penalize importers
for failure to engage in divination. I disagree with this conclusion and
the reasoning from which it materializes.

Section 1677e(b) authorizes Commerce to assess an importer’s re-
sponse to a request for information. In response to a request by Com-
merce, importers must use their best efforts to provide the requested
information. Commerce may impose an adverse inference only if an im-
porter fails to respond with best efforts, 19 U.S.C. § 1677e(b) (2000), and
fails to remedy or explain the deficiency, 19 U.S.C. § 1677m(d). Neither
statute authorizes Commerce to impose an adverse inference on the
grounds that an importer failed to predict a future request and take af-
firmative steps to obtain information before Commerce requested it.
But this is precisely what Commerce did—impermissibly—to Ta Chen.
See FAG Italia S.p.A. v. United States, 291 F.3d 806, 816 (Fed. Cir. 2002)
(holding that the absence of a statutory prohibition cannot serve as a
source of Commerce’s authority in antidumping cases).

A careful review of the sequence of events demonstrates that Com-
merce exceeded the scope of its statutory authority by imposing adverse
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facts against Ta Chen. In 1992, domestic stainless steel pipe producers
(“the petitioners”) filed an antidumping petition with Commerce. The
petitioners alleged that certain welded stainless steel pipe from Taiwan
was being “dumped,” or sold to United States customers at less than fair
value. Commerce investigated. It determined that welded stainless steel
pipe from Taiwan was being sold at less than fair value, and issued an
antidumping order. Certain Welded Stainless Steel Pipe from Taiwan,
57 Fed. Reg. 62,300 (Dep’t Commerce Dec. 30, 1992) (amended final de-
termination and antidumping duty order). Commerce initiated three
administrative reviews covering three separate periods: June 1992 to
November 1993 (“the first review period”), December 1993 to Novem-
ber 1994 (“the second review period”), and December 1994 to November
1995 (“the third review period”).

In December 1995, when Commerce published notice of the opportu-
nity to request an administrative review for the dumping order for the
third review period, Ta Chen requested a review. See Antidumping or
Countervailing Duty Order, Finding, or Suspended Investigation, 60
Fed. Reg. 62,070, 62,071 (Dep’t Commerce Dec. 4, 1995). The third ad-
ministrative review period, extending from December 1994 to Novem-
ber 1995, is at issue in this appeal. Ta Chen made no sales to Sun during
this period. In fact, Ta Chen made no sales to Sun after August 1994;
however, certain of Ta Chen’s sales to Sun were included in the third re-
view period because Ta Chen shipped merchandise to Sun in the United
States during that time frame. Ta Chen Stainless Steel Pipe, Ltd. v.
United States, 97-08-01344, slip op. 97-117, 1999 WL 1001194, at *2 n.3
(Ct. Int’l Trade Oct. 28, 1999) (“Ta Chen I”).

In 1994, in proceedings pertaining to the first administrative review,
the petitioners represented to Commerce that Ta Chen and Sun were
potentially affiliated. Ta Chen II, at *3. Affiliation is significant because,
although dumping margins are ordinarily calculated with respect to the
difference in price between what a foreign exporter charges in its home
market and the price it charges in the United States, § 1677(33) of Title
19 of the United States Code includes certain affiliates in the statutory
definition of “exporter.” The price at which such affiliates resell the
merchandise in the United States constitutes the constructive export
price, and is used to calculate the exporter’s dumping margin. See 19
U.S.C. § 1677a(a)-(b) (2000). Thus, if an exporter such as Ta Chen sells a
product to an affiliate at an inflated price, the exporter will be held ac-
countable for dumping if the affiliate charges less-than-fair-value upon
resale.

For the first two review periods, the petitioners alleged affiliation. Ta
Chen denied affiliation, and Commerce neither questioned Ta Chen re-
garding its affiliation with Sun nor requested Sun’s resale data. During
those first two review periods, Ta Chen owned no equity in Sun. Under
Commerce’s then-existing interpretation of the statute applicable at
that time, a finding that a party was sufficiently affiliated with an ex-
porter to warrant use of that party’s sales price as the constructive ex-
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port price required equity ownership. Consequently, (although
Commerce later changed its position) under Commerce’s interpretation
of the relevant statute during the first two review periods, Ta Chen and
Sun were not affiliated. See Ta Chen Stainless Steel Pipe, Litd., v. United
States, No. 99-07-004486, slip op. 01-143, 2001 WL 1574603, at *2-3 (Ct.
Int’l Trade Dec. 10, 2001) (“Ta Chen IV”) (explaining that Commerce
previously interpreted 19 U.S.C. § 1677(13) (1988) to require equity
ownership for an affiliate relationship, and holding that Commerce was
free to change its interpretation subject to the requirements that it ex-
plain the reason for its change in position and that its new position must
be consistent with the statute); see also Ta Chen Stainless Steel Pipe,
Ltd. v. United States, 99-07-004486, slip op. 01-101, 2001 WL 915254, at
*5-6 (Ct. Int’l Trade Aug. 14, 2001) (holding that although the previous
statute permits examination of factors other than equity ownership,
Commerce must explain the reason for its departure from past practice,
which required equity ownership for affiliation, and remanding to pro-
vide Commerce an opportunity to explain the reason for its departure).
During the third period of review, the statute regarding affiliation
changed. Congress enacted the Uruguay Round Agreements Act
(URAA), which became effective on January 1, 1995, one month into the
third review period. The URAA broadened the circumstances under
which the dumping margins of exporters would be determined based
upon the constructive export price of their United States affiliates. See
19 US.C. § 1677(33)(g) (2000) (providing that control is sufficient to
render parties “affiliated,” and that “a person shall be considered to
control another person if the person is legally or operationally in a posi-
tion to exercise restraint or direction over the other person”). The scope
of § 1677(33)(g) appears broader than the pre-URAA statute because
control may exist without equity ownership; however, Commerce had
interpreted the pre-URAA statute to require equity ownership even
though that statutory language was also susceptible to a broader defini-
tion. Thus, when the URAA initially became effective one month into
the third review period, Customs’ interpretation of the meaning of “af-
filiated parties” had not yet been promulgated and it was as of yet un-
clear how the agency would interpret the new statutory standard.
Two and a half years after the URAA became effective, Commerce is-
sued a final rule codifying the agency’s interpretation of “control,” suffi-
cient to render an entity an “affiliated” under the URAA. See 19 C.ER.
§ 351.102 (2000). Under Commerce’s interpretation, as codified in
§ 351.102, “corporate or family groupings; franchise or joint venture
agreements; debt financing; and close supplier relationships,” will not
provide a basis for finding affiliation based on operational control, “un-
less the relationship has the potential to impact decisions concerning
the production, pricing or cost of the subject merchandise.” Id. This reg-
ulation did not become effective until July 1, 1997, almost two years af-
ter the end of the third review period. See Antidumping Duties;
Countervailing Duties, 62 Fed. Reg. 27,296, 27,417 (Dep’t Commerce
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May 19, 1997) (final rules). For administrative reviews such as the third
review period at issue, which were initiated after the URAA became ef-
fective but prior to the effective date of the rules, Commerce stated that
the regulation would “serve as a restatement” of its interpretation of
the requirements of the URAA.

Commerce determined that during the third review period, Sun met
its new interpretation of an “affiliated person” under the URAA. But it
was not until January 10, 1997, that Commerce informed Ta Chen of
this determination. In fact, Commerce failed to inform Ta Chen that it
considered Sun an affiliate during the third period of review, or that it
might consider Sun an affiliate during the third period of review, until
after Ta Chen’s affiliation with Sun unquestionably ended.

On February 13, 1996, Commerce first issued Ta Chen a general ques-
tionnaire regarding affiliated importers. This questionnaire quoted the
newly enacted statutory definition of “affiliated persons.” It did not,
however, offer additional guidance regarding Commerce’s interpreta-
tion of the scope of this statutory standard, nor did the questionnaire
refer to Sun. Ta Chen’s response listed other companies as affiliates, but
did not include Sun.

On October 22, 1996, Commerce first requested information about
Sun, in particular. Commerce issued a supplemental questionnaire re-
questing that Ta Chen “[p]llease explain in detail your relationship, past
and present, with all entities known as [Sun].” The panel majority
states that in response to this questionnaire, Ta Chen “did not provide
any information regarding sales data.” Ante at 4. This statement implies
that Commerce’s supplemental questionnaire requested Sun’s sales da-
ta. That implication is clearly erroneous. The supplemental question-
naire made no such request. Indeed, as the Court of International Trade
noted, Commerce “never specifically requested this [sales] informa-
tion,” prior to its first attempt to impose adverse facts against Ta Chen.
Ta Chen I at *12.

Moreover, after receiving Ta Chen’s response to the first supplemen-
tal questionnaire, Commerce apparently issued a second supplemental
questionnaire on December 24, 1996. Id. at *12. The CIT found that in
this second supplemental questionnaire, Commerce “specifically told
Ta Chen * * * that it had not yet decided how to classify Ta Chen’s US
sales.” Id. Commerce failed to ask specifically for Sun’s U.S. sales data in
this questionnaire, despite issuing preliminary results two weeks later,
on January 10, 1997, in which Commerce determined that Sun was an
affiliate.

Commerce issued both supplemental questionnaires after the dead-
line for Ta Chen to submit unsolicited factual information. Id. Com-
merce failed, in either questionnaire, specifically to request Sun’s sales
data. In fact, the CIT stated that Commerce “appears to have tried to
avoid giving Ta Chen a belated chance to amend.” Id. Because Com-
merce failed to notify Ta Chen that the agency considered Sun an affili-
ate, the CIT reversed Commerce’s imposition of adverse facts and
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remanded the matter to give Ta Chen “an opportunity to remedy or ex-
plain the deficiency” pursuant to 19 U.S.C. § 1677m(d). Ta Chen I at
*12-14 (stating that “Commerce has an obligation to make the ques-
tions affected by affiliation issues clear, in light of its own recognition
that affiliation is a complex concept”).

Thus, Commerce did not make clear to Ta Chen from the outset of the
third administrative review that it considered Sun an affiliate, or even a
potential affiliate, under the new statutory and regulatory definition.
Although I agree with the panel majority and the CIT that substantial
evidence supports Commerce’s determination that Sun and Ta Chen
were affiliated within the meaning of § 1677(33)(G) for the early part of
the third review period, I do not agree that any statutory or regulatory
authority authorizes the imposition of an adverse inference against Ta
Chen for Ta Chen’s failure to predict that Commerce would reach this
determination. See Ta Chen I at *14 (“In this case Ta Chen had a good
basis to argue that it did not control Sun and it made that argument to
Commerce.”). For the first seven months of the third review period,
from December 1994 to July 1995, a former minority shareholder of Ta
Chen, Frank McClane, owned Sun. During this time, Ta Chen had cus-
tody of Sun’s signature stamp, and access to its accounts receivable and
payable, inventory, and pricing information. Ta Chen also participated
in negotiations of Sun’s sales of steel pipe during this time. From this, a
reasonable fact-finder could infer that Ta Chen exercised influence suf-
ficient to constitute “control” over Sun’s U.S. pricing.

Had Commerce requested Sun’s sales data from Ta Chen during this
period of affiliation, Ta Chen would have had to produce it or suffer the
imposition of an adverse inference. It is unreasonable, however, to as-
sume that if an affiliation exists at one time, it necessarily continues in-
definitely. Cf. AK Steel Corp. v. United States, 192 F.3d 1367, 1376 (Fed.
Cir. 1999) (reversing imposition of countervailing duties because al-
though Korean government exercised the requisite control to benefit its
steel industry at one time, “Commerce has not pointed to evidence from
which it is reasonable to infer that the government’s control continued
into the period of investigation™). In this case, the affiliation ended. It
ended before Commerce ever requested Sun’s resale data from Ta Chen.

On July 3, 1995, with almost six months remaining in the third period
of review, McClane sold a controlling interest in Sun to a foreign corpo-
ration, Picol International (“Picol”). Ta Chen II at *1. Commerce did not
publish a notice of initiation for review in this case until February 1,
1996, almost seven months after Sun was sold and its affiliation with Ta
Chen was severed. See Ta Chen I at *12. After Commerce issued the ini-
tial questionnaire and the two supplemental questionnaires described
above—none of which specifically requested Sun’s sales information de-
spite the new but potentially inapplicable statutory definition of affili-
ates—Commerce issued preliminary results for the third review period
in which it determined that Sun and Ta Chen were affiliated. Commerce
then determined that Ta Chen had failed to act to the best of its ability to
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provide information on Sun’s U.S. sales, and imposed the highest dump-
ing margin from facts otherwise available for those sales.

Ta Chen appealed. On appeal, the CIT affirmed the finding of affili-
ation. Ta Chen I at *11 (“The court finds that Commerce’s determina-
tion that Ta Chen controlled Sun is supported by substantial
evidence.”). The court remanded, however, because it found that Com-
merce erred in imposing adverse facts without providing adequate no-
tice that Commerce would classify Ta Chen’s sales to Sun as
constructive export price sales. Id. at 12. According to the court, Com-
merce failed to satisfy its “statutory obligation to provide respondents
with a chance to remedy deficient submissions,” id. (citing 19 U.S.C.
§ 1677m(d) (1994)), because Commerce never specifically requested
Sun’s resale data, and, by the time Ta Chen learned that Commerce
would classify Ta Chen and Sun as affiliates, the time to submit unsolic-
ited information had passed, id. The court explained that:

[T1f a respondent reasonably believes it is not affiliated with its re-
seller * * * then it has a reason not to submit information on the
subject reseller’s U.S. sales until Commerce tells the respondent
that it wants the information on the particular reseller or until
Commerce’s questions are clear enough that the respondent knows
what it should submit. In this situation where a new statute was not
fully explained and Commerce suspected that it would make a find-
ing of affiliation between the importer and the U.S. reseller, it
should have placed the respondent on notice, specifically requested
information on that reseller’s U.S. sales, and requested any other
information necessary to the [constructive export price] calcula-
tion. If Commerce wishes to place the full burden of error of an affil-
iation assessment on the respondent, at a minimum it must make
that clear, otherwise this is simply another instance of error which
respondents must have an opportunity to correct under 19 U.S.C.
§ 1677m(d).

Id. at *14.

On remand, Commerce specifically requested Sun’s resale data for
the first time. This request occurred on November 9, 1999, more than
four years after the former minority shareholder in Ta Chen had sold
Sun to Picol. Ta Chen forwarded Commerce’s request for Sun’s sales
data to Picol, but Picol declined to provide Sun’s sales data. In a letter
dated November 25, 1999, Picol’s attorney stated that “Sun was closed
on September 30, 1998” and no longer conducted business in the United
States. The letter stated that because answering Commerce requests is
burdensome and costly, his client would not cooperate with Commerce’s
inquiry. Ta Chen requested that Picol reconsider answering Com-
merce’s request, and submitted a response to Commerce explaining that
Sun had undergone a subsequent buyout after McClane sold it in 1995
and requesting an extension “in the hope that we hear back a more posi-
tive response from Sun.” Commerce granted Ta Chen two extensions of
time. On December 8, 1999, the day after Commerce granted the second
extension, Ta Chen forwarded Commerce a second letter from Picol’s at-
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torney. That letter states: “My client advises me today that he will not
respond to the [Commerce] questionnaire for the same reason as I indi-
cated to you in my prior letter dated November 25, 1999.” At that point,
Ta Chen informed Commerce that “further pressing on this matter ap-
pears to be futile.”

Commerce concluded that Ta Chen had failed to comply to the best of
its ability in providing the requested Sun sales data because Ta Chen
failed to provide the data itself. Commerce did not inform Ta Chen of any
insufficiency in the efforts Ta Chen made to comply with the request af-
ter receiving it. Rather, Commerce concluded that Ta Chen should have
“taken steps to obtain and preserve the relevant records” before Com-
merce requested them. Certain Welded Stainless Steel Pipe from Taiwan,
Final Results of Redetermination Pursuant to Court Remand, No.
97-08-01344, slip op. 99-117 at 4 (Dep’t Commerce Feb. 25, 2000) (“Re-
mand Results”). Commerce concluded that Ta Chen should have taken
these affirmative steps in anticipation of a potential future request be-
cause “Ta Chen had notice that its relationship with Sun in particular,
raised a question with the Department as to affiliation at least as early
as October 1996.” Id. at 9.

Commerce’s determination was contrary to law. By October
1996—the date on which the agency reasoned that Ta Chen had notice
that it should preserve Sun’s sales information—Sun had already been
sold to Picol. The record is devoid of evidence to support an inference
that Sun and Ta Chen were affiliated after that sale. Nor does it contain
evidence suggesting that Ta Chen had any access to Sun’s resale data in
October 1996, or in November 1999 when Commerce first specifically
requested it. Nevertheless, on remand, Commerce imposed adverse
facts against Ta Chen in calculating the applicable dumping margin.

Ta Chen appealed to the CIT for the second time. This time, the court
affirmed Commerce’s determination in its entirety. See generally Ta
Chen I1. In the prior appeal, the CIT held that Commerce acted contrary
to law by failing to notify Ta Chen that it was accountable for producing
Sun’s resale data. This time, however, the court held that Ta Chen could
be held accountable for failing to produce the data because “[a]s early as
July 1994, Ta Chen knew its relationship with Sun was at issue because
the petitioners had called it to the Department’s attention in the first
administrative review.” Ta Chen II at *3. Therefore, the CIT affirmed
Commerce’s determination that Ta Chen failed to act to the best of its
ability in responding to Commerce’s information request, not because
of any insufficiency in Ta Chen’s response to the request once it issued,
but because “in order to comply to the best of its ability, Ta Chen should
have preserved Sun’s information in the event that its sales were classi-
fied as [constructive export price sales].” Id. (emphasis added).

The CIT reached this conclusion despite a complete lack of evidence
suggesting that Ta Chen ever possessed that information to begin with.
Commerce appears to have recognized this; it held that Ta Chen’s ef-
forts were deficient because Ta Chen failed to “obtain and preserve”
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Sun’s sales data. Remand Results at 4 (emphasis added). Thus, the CIT
affirmed Commerce’s determination only by diverging from the crucial
facts as Commerce found them, in violation of SEC v. Chenery Corp., 332
U.S. 194, 196 (1947).

Next, despite concluding in the previous appeal that Commerce erred
in failing to follow its statutory mandate to provide Ta Chen with the
chance to remedy deficiencies in its response, this time the CIT deter-
mined that Commerce was under no obligation to afford Ta Chen a
chance to remedy the deficiency. Ta Chen II at *5. The court held that
Commerce need not provide Ta Chen with the chance to remedy the de-
ficiency in its response. This is so, it concluded, because § 1677m(d) is
inapplicable in remand proceedings “where time is of the essence,” and
because the chance to remedy errors would have made no difference;
part of Ta Chen’s deficiency was that it “could have done more to pre-
serve the information on Sun’s U.S. sales when it clearly had control of
the information.” Id.

The CIT erred in affirming Commerce’s determination, as does the
panel majority. Commerce’s imposition of adverse facts was contrary to
law. The CIT reached a contrary conclusion by impermissibly reading
the applicable statutes. It issued a decision that contravenes both the
law and the reasoning by which the court was guided in Ta Chen I. Con-
sequently, on appeal, this court should have reversed and remanded.
But rather than analyzing the pertinent statutory language to deter-
mine whether Commerce acted within the bounds of its statutory au-
thority which it did not the panel majority skips the technicalities of
statutory interpretation, and affirms on the basis that “it is reasonable
in this case for Commerce to expect Ta Chen to preserve its records in
the event that Commerce itself would request them. * * *” Ante at 10.
Grave error infects this determination at every turn.

The majority begins by noting that Commerce imposed adverse facts
against Ta Chen because “Ta Chen was affiliated with Sun during the
period of review and then subsequently failed to act to the best of its abili-
ty to provide information on Sun’s U.S. sales.” Ante at 9 (emphasis add-
ed). But as we shall see, the record contains no evidence of any failure on
the part of Ta Chen subsequent to the period of review. It certainly con-
tains no evidence of any failure on the part of Ta Chen subsequent to
Commerce’s request for Sun’s resale data. To the contrary, the major-
ity’s conclusion necessarily rests on the assumption that Ta Chen
should have obtained and preserved Sun’s resale data before Sun was
sold. The sale to Picol occurred on July 3, 1995, six months before the
end of the period of review, more than one year before Commerce deter-
mined that Ta Chen was on notice that it might request Sun’s resale
data, and more than four years before any evidence of record reflects a
specific request by Commerce for this data. There is no statutory basis
for imposing on Ta Chen a duty to obtain and preserve records prior to a
request for information by Commerce.
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Next, the majority determines that “Ta Chen bore the burden of
creating an accurate record.” Ante at 9. In support of this proposition,
the majority cites Zenith Electronics Corp. v. United States, 988 F.2d
1573, 1583 (Fed. Cir. 1993), in which this court stated that the burden of
production rests on “the party in possession of the necessary informa-
tion.” (Emphasis added.). But no evidence of record demonstrates that
Ta Chen ever possessed Sun’s U.S. resale data. Although Ta Chen could
have been held accountable for obtaining that information from Sun
during the period of affiliation, it is that period and that period alone
during which the notion of constructive possession could reasonably ap-
ply. The law simply does not require companies to succeed in obtaining
information from non-affiliates, over which, by statutory definition,
they lack control. For non-affiliates, exporters’ best efforts may fall
short of obtaining cooperation.

Commerce therefore erred in concluding that “the requested data re-
lates to a period when Ta Chen and Sun were readily sharing the subject
information. * * * In this situation, it is reasonable to expect Ta Chen to
work with Sun’s new owners to obtain the new information.” Remand
Results, at 11. To the contrary, although the evidence of affiliation is suf-
ficient to demonstrate that Ta Chen could have obtained Sun’s sales re-
cords during at least part of the third review period, the record is devoid
of evidence suggesting that Ta Chen actually did so. Unless Commerce
can demonstrate that Ta Chen was affiliated with Sun after Commerce
requested Sun’s sales information, then Commerce is free to expect Ta
Chen to attempt to obtain the information from Sun’s new owners, but
Commerece is not free to impose adverse facts against Ta Chen if Sun’s
new owners refuse to cooperate. Rather, Commerce must identify any
deficiencies in Ta Chen’s efforts to persuade Sun to cooperate. The
agency must also afford Ta Chen the chance to remedy such deficiencies
before it may impose adverse facts available.

Finally, despite noting that “a respondent to a Commerce inquiry only
has an obligation to produce data requested by Commerce,” ante at 10
(citing § 1677e(b)), the panel majority concludes that “it is reasonable in
this case for Commerce to expect Ta Chen to preserve its records in the
event that Commerce itself would request them, which it actually did in
October 1996,” id. (emphasis added). But it is Sun’s records, not Ta
Chen’s, that Ta Chen is being faulted for not producing. I disagree that it
is reasonable for Commerce to expect Ta Chen to obtain and preserve
Sun’s records. For six months during 1995 Ta Chen and Sun arguably
met a newly adopted statutory definition of affiliation. Commerce did
not clarify its interpretation of this admittedly complex statutory provi-
sion until issuing final rules in 1997. Although the petitioners had al-
leged that Ta Chen and Sun were affiliated during earlier review
periods, Commerce failed to question Ta Chen about the potential affili-
ation. In fact, in the second supplemental questionnaire issued by Com-
merce two weeks before it initially determined that Sun’s resale price
would constitute Ta Chen’s constructive export price, Commerce in-
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formed Ta Chen that the agency had not yet determined how it would
classify Ta Chen’s sales. As between Ta Chen and Commerce, it is rea-
sonable to place the burden on Commerce to inform Ta Chen that its in-
terpretation of impending legislation may lead it to request information
that it had previously not requested.

Reason does not, it seems to me, support the majority’s decision to af-
firm Commerce’s imposition of the requirement that Ta Chen actively
obtain and preserve records in response to a request that Commerce
might (or might not) someday make. This is particularly so where, in re-
sponse to the petitioners’ allegations in 1994 and the enactment of the
URAA, Commerce easily could have made clear that it might consider
Sun an affiliate, and that Ta Chen should therefore take steps to obtain
and preserve Sun’s sales data.

More importantly, even were such an expectation reasonable, there is
simply no statutory authority allowing Commerce to assume adverse
facts against an importer for failing to predict what information Com-
merce might someday request. See FAG Italia, S.p.A., 291 F3d at
816-19 (holding the absence of a statutory prohibition cannot be a
source of agency authority and that Commerce lacks authority to con-
duct two and four-year duty absorption inquiries for transition orders
due to the absence of statutory authorization). The statute on which
Commerece relied, § 1677e(b), requires importers to respond to requests
by Commerce to the best of their abilities. Commerce may impose ad-
verse facts only where a party fails to “cooperate by not acting to the best
of its ability to comply with a request for information” from Commerce.
19 US.C. § 1677e(b) (2000) (emphasis added). The statute does not re-
quire importers to take active measures to acquire or preserve informa-
tion prior to such a request. Nor does the statute authorize Commerce to
impose adverse facts based upon the consequences of legitimate busi-
ness transactions that occur prior to a request. In this case, until Com-
merce notified Ta Chen that it might deem Sun an affiliate and
requested that Ta Chen obtain and provide Sun’s sales data, Ta Chen
had no obligation to obtain and preserve that information.

Moreover, the rationale for the statute is “to provide respondents
with an incentive to cooperate.” F.LLI DeCecco Di Filippo Fara S. Marti-
no S.p.A. v. United States, 216 F.3d 1027, 1032 (Fed. Cir. 2000). This pur-
pose is not served by allowing Commerce to impose adverse facts
available based on an exporter’s failure to preserve information that has
become unavailable by the time Commerce requests it. One cannot fail
to comply with a non-existent request. The existence of § 1677m(d),
which affords respondents a chance to remedy deficiencies in their re-
sponses, also confirms the interpretation that the duty to respond with
best efforts to a request made pursuant to § 1677e(b) arises in response
to requests by Commerce, not prior to them.

Finally, Commerce violated § 1677m(d) by failing to notify Ta Chen of
the nature of the deficiency in its response to the request for Sun’s resale
data. Although Ta Chen responded to Commerce’s request by informing
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Commerce of Ta Chen’s attempts to obtain Sun’s records from Picol,
Commerce concluded that Ta Chen had failed to use its best efforts in
response to Commerce’s request for Sun’s resale data, and therefore de-
termined that it would impose adverse facts against Ta Chen without
promptly informing Ta Chen “of the nature of the deficiency,” and with-
out providing Ta Chen with “an opportunity to remedy or explain the
deficiency.” 19 U.S.C. § 1677m(d) (2000).

Contrary to the Court of Internal Trade’s conclusion, nothing in the
text of § 1677m(d) precludes it from applying in the context of remand
proceedings. Remand occurs when some aspect of an antidumping de-
termination by Commerce has been inadequate. It would be strange in-
deed if Congress had intended to authorize the CIT to remand a
determination for failure to comply with § 1677m(d), only to have Com-
merce fail to comply again, but escape the consequences of so doing be-
cause the failure occurred on remand. Had Congress meant to exclude
application of § 1677m(d) from remand proceedings, it simply would
have said so.

In fact, the panel majority does not even address this aspect of the
CIT’s determination. I interpret the opinion, therefore, as holding
§ 1677m(d) inapplicable on the facts of this case, not in remand proceed-
ings generally. The conclusion that Commerce satisfied the require-
ments of § 1677m(d) because Th Chen provided no “response to a
request” but rather engaged in a “complete failure to respond” is belied
by the majority’s recognition that Ta Chen responded to Commerce’s re-
quest by, among other things, informing Commerce that further efforts
to obtain the information from Picol would be futile.

The evidence of record indicates that Ta Chen attempted to comply
with Commerce’s request to provide Sun’s resale data once Commerce
made that request. Commerce is not authorized to hold Ta Chen ac-
countable for failing to predict and take affirmative steps to execute that
request, which came over three years after the alleged affiliation be-
tween Ta Chen and Sun ended. Commerce is authorized to require Ta
Chen to respond to the best of its present ability with a request. Com-
merce lacks authority to deem a response deficient based on the notion
that Ta Chen should have affirmatively acted to “obtain and preserve”
another company’s records before Commerce requested them.

In short, the Court of International Trade got it right in Ta Chen I:

If Commerce wishes to place the full burden of error of an affiliation
assessment on the respondent, at a minimum it must make that
clear, otherwise this is simply another instance of error which re-
spondents must have an opportunity to correct under 19 U.S.C.
§ 1677m(d).

Ta Chen I, at *14. If Commerce wishes to require all importers to take
active steps to obtain sales records of any U.S. distributors who may lat-
er be deemed affiliates, it must promulgate a regulation pursuant to
statutory authority. Having failed to do so, Commerce may not automat-
ically hold Ta Chen accountable for failing to obtain records of another
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company with which it was formerly affiliated. It must assess Ta Chen’s
efforts in light of the relationship in existence once Commerce made its
request.

The imposition of adverse facts and the resulting dumping margin
should be vacated and remanded. On remand, Commerce should be
instructed to comply with § 1677m(d) by explaining to Ta Chen what
additional efforts Commerce expects Ta Chen to take to obtain its for-
mer affiliate’s records. The panel majority’s decision instead to affirm
gives Commerce carte blanche to require importers to gaze into their
crystal balls, and to affirmatively obtain records that Commerce may
never request, or may request years later under a subsequent change in
the law. Imposing this requirement is both unreasonable and, more im-
portantly, contrary to law. I therefore respectfully dissent.
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RADER, Circuit Judge.

In the context of refunds of the Harbor Maintenance Tax, the United
States Court of International Trade denied Hohenberg Bros., Co.’s mo-
tion to amend the court’s consent judgments. Because the Court of In-
ternational Trade did not abuse its discretion in denying the motion,
this court affirms.

L

These consolidated cases involve the refund of the Harbor Mainte-
nance Tax (HMT) to certain exporters. The HMT, enacted as part of the
Water Resources Development Act of 1986, 26 U.S.C. §§ 4461-4462, is
an ad valorem tax on shipments of commercial cargo. Several thousand
exporters challenged the constitutionality of the HMT as applied to ex-
porters. In a test case, a three-judge panel of the Court of International
Trade held that the HMT, as applied to exports, violated the Export
Clause of the United States Constitution. United States Shoe Corp. v.
United States, 907 F. Supp. 408 (Ct. Int’l Trade 1995). On appeal, a five-
judge panel of this court agreed. United States Shoe Corp. v. United
States, 114 F.3d 1564 (Fed. Cir. 1997). The Supreme Court affirmed.
United States v. United States Shoe Corp., 523 U.S. 360 (1998).

After the Supreme Court affirmed the unconstitutionality of the
HMT on exports, the Court of International Trade adopted a procedure
for Customs to provide HMT refunds. In compliance with that proce-
dure, each claimant executed a consent judgment as prescribed by the
Court of International Trade. The consent judgment entitled the ex-
porters to an immediate HMT refund within the two-year statute of lim-
itations period for suits filed under 28 U.S.C. § 15813).

Concurrently, the Court of International Trade developed a test case
procedure to resolve the remaining issues surrounding the HMT, in-
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cluding the award of prejudgment interest. The court selected Interna-
tional Business Machines Corp. v. United States, No. 94-10-00625, 1998
WL 325156 (Ct. Int’l Trade), as the test case to determine the eligibility
of HMT refunds for prejudgment interest. In that case, IBM had filed its
action under § 1581(3).

The Court of International Trade entered Hohenberg’s consent judg-
ment on March 30, 1999. Neither party appealed that judgment. Conse-
quently, Hohenberg immediately received a refund of its HMT principal
from Customs. That judgment, as well as the consent judgments execut-
ed by other exporters, noted the court’s jurisdiction under 28 U.S.C.
§ 1581(i), consistent with that court’s jurisdictional rulings at the time.
The judgments also provided for interest on the principal if the appellate
proceedings in the IBM test case found HMT refunds entitled to inter-
est. In International Business Machines Corp. v. United States, 201 E.3d
1367, 1374 (Fed. Cir. 2000) (IBM), this court determined that no statute
provided an interest award arising out of a judgment under 28 U.S.C.
§ 15813).

Subsequently, on October 13, 2000, Hohenberg, along with those ex-
porters who had received immediate HMT refunds under the consent
judgments and who had initially challenged the HMT through the re-
fund-request-and-protest process identified in Swisher International,
Inc. v. United States, 205 F.3d 1358 (Fed. Cir. 2000),! filed a motion be-
fore the Court of International Trade seeking to amend those judg-
ments. Specifically, Hohenberg sought to amend the March 30, 1999
consent judgment to invoke the jurisdiction of that court under 28
U.S.C. § 1581(a) rather than 28 U.S.C. § 1581(i). Further, Hohenberg
sought an award of post-summons interest under 28 U.S.C. § 2644, the
interest provision applicable to awards under § 1581(a) jurisdiction. On
December 28, 2000, the Court of International Trade denied that mo-
tion.

On March 21, 2001, Hohenberg renewed its motion to amend the
March 30, 1999 judgment under Court of International Trade Rules
(RCIT) 59(e) and 60(b) to acquire jurisdiction in the Court of Interna-
tional Trade under § 1581(a). Hohenberg additionally sought an award
of post-summons interest under 28 U.S.C. § 2644, and an award of pre-
summons interest under 19 U.S.C. § 1505, or in the alternative, under
the Constitution of the United States. The trial court denied that mo-
tion on May 10, 2001. The court acknowledged that “[als in Swisher,
[Hohenberg] perfected § 1581(a) protest denial jurisdiction.” Nonethe-
less, the Court of International Trade held that the judgment was not
jurisdictionally defective and declined to amend the judgment. In so
holding, the court reasoned that it had jurisdiction in this matter under
either § 1581(a) or (i). Hohenberg timely appealed to this court, which
has exclusive jurisdiction pursuant to 28 U.S.C. § 1295(a)(5).

1In Swisher International, Inc. v. United States, 205 F.3d 1358, 1364-65 (Fed. Cir. 2000), the exporter had initially
challenged the HMT through the refund-request-and-protest process. This court found jurisdiction under 28 U.S.C.
§ 1581(a) for properly protested HMT refund claims.
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On appeal, Hohenberg argues that this court’s decision in Swisher re-
quires the Court of International Trade to amend the jurisdictional
statement in the judgment. Hohenberg asserts that because jurisdiction
of the court was proper under § 1581(a), Hohenberg is entitled to post-
summons interest on HMT refunds under 28 U.S.C. § 2644. Hohenberg
further cites IBM as confirming that § 2644 requires an award of inter-
est in this case. Additionally, Hohenberg contends that because the
HMT is treated as a customs duty under 26 U.S.C. § 4462(f)(1) for ad-
ministration and enforcement purposes, Hohenberg is entitled to pre-
summons interest on HMT refunds pursuant to 19 U.S.C. § 1505.
Alternatively, Hohenberg argues that the Export Clause mandates pay-
ment of interest on HMT refunds. Finally, Hohenberg argues that the
government’s retention of interest on the unconstitutional HMT
amounts to a Fifth Amendment taking of private property.

IT.

This court reviews a refusal by the Court of International Trade to
grant relief on a motion under RCIT 59 or 60 for an abuse of discretion.
Mass. Bay Transp. Auth. v. United States, 254 F.3d 1367, 1378 (Fed. Cir.
2001). To constitute an abuse of discretion, the trial court’s decision
must be clearly unreasonable, arbitrary or fanciful, or based on clearly
erroneous findings of fact or erroneous conclusions of law. Cybor Corp. v.
FAS Techs., Inc., 138 F.3d 1448, 1460 (Fed. Cir. 1998) (en banc). This
court reviews legal determinations by the Court of International Trade
de novo. Fla. Sugar Mkitg. & Terminal Ass’n v. United States, 220 F.3d
1331, 1333 (Fed. Cir. 2000).

Courts interpret a consent judgment according to general principles
of contract law. Diversey Lever, Inc. v. Ecolab, Inc., 191 F.3d 1350, 1352
(Fed. Cir. 1999); Novamedix, Ltd. v. NDM Acquisition Corp., 166 F.3d
1177, 1180 (Fed. Cir. 1999). Furthermore, “[t]he scope of a consent de-
cree is limited to its terms and * * * its meaning should not be strained.”
Foster v. Hallco Mfg. Co., 947 F.2d 469, 481, 20 USPQ2d 1241, 1250 (Fed.
Cir. 1991) (citing United States v. Armour & Co., 402 U.S. 673, 681
(1971)). Hence, as in a contract, the terms of the judgment bind its par-
ties.

In this case, the Court of International Trade entered on March 30,
1999, a consent judgment (Judgment) executed by Hohenberg’s counsel
and the government’s attorneys. The relevant paragraphs of the judg-
ment are:

2. The court has jurisdiction under 28 U.S.C. § 1581(i) (1994).

& £ & £ & & &

6. Interest shall be paid on the refunded amounts in accordance
with a schedule set by the court should appellate court proceedings
in International Business Machines Corp. v. United States, Court
No. 94-10-00625, finally resolve that interest is owing on HMT
payments.

% % % % %k b %k
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9. Upon entry of judgment, plaintiff releases, waives, and aban-
dons all claims against the defendant, its officers, agents, and as-
signs, arising out of all HMT export payments for the non-severed
quarters identified in the attached Harbor Maintenance Tax Pay-
ment Report, including, but not limited to, all claims for costs, at-
torneys fees, expenses, compensatory damages, and exemplary
damages. Defendant releases * * *,

Hence, the judgment states that the Court of International Trade had
jurisdiction under § 1581().2Judgment 1 2. The judgment also express-
ly states that interest on the refunded amounts depends on the outcome
of IBM, the § 1581(i) interest test case.Id. 1 6. Moreover, under 19 of the
judgment, Hohenberg waived all future claims. Id. 1 9.

In the § 1581(i) interest test case, the Court of International Trade
entered judgment for IBM and ordered a refund of the principal. 1998
WL 325156, at *1. The court also adopted its earlier position awarding
interest under 28 U.S.C. § 2411, a provision for interest on income tax
overpayments. Id. On appeal, the Federal Circuit reversed the Court of
International Trade’s interest award. IBM, 201 F.3d at 1369. In IBM,
this court held that the United States is liable for interest only in the
event of a clear statutory waiver of sovereign immunity. Id. (citing Li-
brary of Cong. v. Shaw, 478 U.S. 310, 314 (1986)). This court also found
that neither § 2411, nor any statutory provision of the customs laws,
provides an express waiver of sovereign immunity sufficient to autho-
rize interest on HMT refunds. Id. at 1374. In the present case, because
the consent judgment unambiguously rests on jurisdiction under
§ 1581(i) and because interest on the refunded amounts is dependent on
the outcome of IBM, Hohenberg is not entitled to any interest on its
HMT refunds.

Hohenberg now claims that this court’s decision in Swisher requires
the Court of International Trade to amend the judgment to provide that
jurisdiction in the court would have been proper under § 1581(a),3
instead of § 1581(i). In Swisher, this court held that jurisdiction arises
under § 1581(a) if a taxpayer has exhausted applicable administrative
remedies, and timely filed suit in the Court of International Trade.
Swisher, 205 F.3d at 1364-65. Because Hohenberg had initially chal-
lenged the HMT through the refund-request-and-protest process iden-
tified in Swisher, Hohenberg seeks to amend its consent judgment to
assert jurisdiction under § 1581(a).

In its original complaint, Hohenberg had asserted jurisdictional bases
under §§ 1581(a) and (i) in the alternative, but ultimately executed the

228 US.C. § 1581() states:

In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)—(h) of this
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall
have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or its officers,
that arises out of any law of the United States providing for—(1) revenue from imports or tonnage; (2) tariffs, du-
ties, fees, or other taxes on the importation of merchandise for reasons other than the raising of revenue; (3) em-
bargoes or other quantitative restrictions on the importation of merchandise for reasons other than the protection
of the public health or safety; or (4) administration and enforcement with respect to the matters referred to in
paragraphs (1)—(3) of this subsection and subsections (a)-(h) of this section.

328 US.C. § 1581(a) states: “The Court of International Trade shall have exclusive jurisdiction of any civil action
commenced to contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930.”
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consent judgment with the § 1581(i) jurisdictional statement. As the
Court of International Trade noted, Hohenberg could have preserved its
claim under § 1581(a) by not signing the consent judgment. Instead, Ho-
henberg chose to rely solely on its rights under § 1581(i) despite ongoing
litigation as to § 1581(a) in Swisher. By voluntarily entering the consent
judgment, Hohenberg benefited by receiving immediate refund of its
HMT payments. Furthermore, Hohenberg did not seek more flexible
language on the interest provision or on the jurisdiction in the consent
judgment. Nor did Hohenberg appeal the judgment or the jurisdictional
basis of the judgment until after this court issued its decision in Swisher.

As the government argues, all parties executed the judgment to gain
immediate HMT refunds. By executing the judgment, Hohenberg also
expressly waived all future claims arising out of its HMT export pay-
ments against the government. Judgment 1 9. In short, Hohenberg
chose to receive immediate compensation and took a gamble on the out-
come of IBM. Because parties to the consent judgment are bound by the
terms of the judgment, the Court of International Trade did not abuse
its discretion by holding Hohenberg to its bargain and refusing to
amend the judgment.

Hohenberg asserts that because jurisdiction of the Court of Interna-
tional Trade was proper under § 1581(a), Hohenberg is entitled to post-
summons interest on HMT refunds pursuant to 28 U.S.C. § 2644.
Hohenberg further cites IBM as confirming that § 2644 requires an
award of interest in this case. In IBM, this court cited 28 U.S.C § 2644 as
a possible basis for an interest award, but concluded that that section
did not apply in that case because IBM’s action was filed under 1581().
IBM, 201 F3d at 1373. Thus, when read together with Swisher, IBM al-
lows interest to those who invoked jurisdiction under § 1581(a). As dis-
cussed above, however, the Court of International Trade did not abuse
its discretion by refusing to amend the judgment to assert jurisdiction
under § 1581(a). Hence, Hohenberg is not entitled to post-summons in-
terest on HMT refunds pursuant to 28 U.S.C. § 2644.

As to Hohenberg’s alternative arguments that it is entitled to interest
on HMT refunds under 19 U.S.C. § 1505, the Export Clause, and the
Takings Clause, this court has recently held in United States Shoe Corp.
v. United States, No. 98-1574 (Fed. Cir. July 23, 2002), that neither the
Constitution nor any statute mandates the payment of interest. Accord-
ingly, these provisions do not give Hohenberg any entitlement to pre-
summons interest on HMT refunds. In sum, the Court of International
Trade did not abuse its discretion in denying Hohenberg’s motion to
amend the court’s March 30, 1999 consent judgment.

CosTs

Each party shall bear its own costs.

AFFIRMED.



